MEMORANDUM OF
AGREEMENT

BETWEEN

UNIVERSITI MALAYSIA
SARAWAK

AND




MEMORANDUM OF AGREEMENT

THIS MEMORANDUM OF AGREEMENT/ AGREEMENT xxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as/ hereinafter called as/hereinafter known as "MoA/this Agreement") is made this ............. day of .......... , 20xx;

BETWEEN
UNIVERSITI MALAYSIA SARAWAK, an institution of higher learning established under the Universities and University Collages Act 1971 and whose address at Universiti Malaysia Sarawak, 94300 Kota Samarahan, Sarawak, Malaysia, (hereinafter referred to as "UNIMAS"), of the first/one part;
AND
xxxxxxxxx_xxxxx (Company No .................... ), a company incorporated in Malaysia under the Companies Act 1965, and whose address at …………………………………………………………………………………………………………………………………………………………………………………………………………………………(hereinafter referred to as "xxxxxxxxxxxxxxxx"), of the other part.

UNIMAS and xxxxxxxxxxxxxxxxx may be referred to individually as "the Party'' and collectively as "the Parties".

WHEREAS:-

A. UNIMAS is an established University which strives to enhance and strengthen its knowledge, capability in research and gained experience to carry out research and development and also has taken various initiatives to complement its educational excellence.

B. XXXXXXXXXXXXXXXXX is a company involved in …………………………………

C. Following discussions between the Parties, which intended to establish collaboration and explore opportunities to develop, support and enrich the research activities, educational programs and training in their respective fields of expertise, thus creating synergistic benefits to both Parties.

D. In  achieving  the  abovementioned  objectives,  the  Parties  are  desirous  of formalizing this collaboration by entering into this MoA/Agreement subject to the terms and conditions as stipulated herein.

NOW IT IS HEREBY AGREED as follows:
1. DEFINITIONS AND INTERPRETATIONS

1.1 Wherever used in this MoA/Agreement unless the context shall otherwise require, the following expressions shall have the following meanings:-
''Agreement" means this MoA/Agreement, the terms and conditions herein, including its Schedules and any amendments to the same as may be agreed to in writing by the Parties from time to time;

"Business Day" means on a day other than a Saturday, Sunday, bank or other public holiday in Malaysia;

"Confidential Information"means any and all devices, data, graphics, software programmes,  specifications,  samples,  drawings,  data,  documents  or information in whatever form that is 1) disclosed by one Party to another Party during the term of this Agreement and for the purpose of performing the Research Project; and 2) marked as "proprietary" or "confidential" or accompanied by a writing identifying as such;

"Day" or "Days" means any calendar day of any week of any Year;

"Effective Date/Commencement Date" refers to the date of execution of this MoA/Agreement by the last of the Parties to sign below;

"Force Majeure" means any cause affecting the performance of this said Agreement arising from or attributable to any acts, extraordinary events or circumstance beyond the control of the parties to perform and in particularly but without limiting the generality therefore shall include war, strike, riot, crime, locks-outs, industrial action, civil commotion, invasion, acts of terrors, fire, explosion, or an event described by the legal term as "Act of God' such as storm, flood, earthquake, subsidence epidemic or other natural physical disaster;

"Intellectual Property" means:

i) Inventions; manner, method or process of manufacture; method or principle of construction; or design; plan, drawing or design; or scientific, technical or engineering information or document;

ii) Improvement, modification or development of any of the foregoing;

iii) Patent, application for a patent, right to apply for a patent or similar right for or in respect of any intellectual Property referred to in paragraph (i) or (ii);

iv) Trade secret, know-how, confidential information or right of secrecy or confidentiality in respect of any information or document or other intellectual Property referred to in paragraph (i) or (ii);

v) Copyright or other rights in the nature of copyright subsisting in any works or other subject matter referred to in paragraph (i) or (ii);

vi) Registered  and  unregistered  trademark,  registered  design, application for registration of a design, right to apply for registration of a design or similar rights for or in respect of any work referred to in paragraph (i) or (ii); and

vii) Any other rights arising from intellectual activities in the scientific, literary or artistic fields;

Whether vested before or after the date of this Agreement and whether existing in Malaysia or otherwise and for the duration of the rights.

"Intellectual Property Rights" means all current and future legal and/or equitable rights in the Intellectual Property; and

"Parties" means UNIMAS and xxxxxx including their successors, assign or and/or representative and "Party" means either one of them.

1.2.  Interpretations

In this MoA/Agreement, references to Clauses and Schedules refer to clauses and schedules of this MoA/Agreement; and the singular form of any word includes the plural, and vice versa, as required by the context;

(a) The  headings and  underlining in this MoA/Agreement  are  for convenience only and shall not be deemed to be part hereof or be taken into consideration  m  the  interpretation or construction  of this Agreement;

(b) Words importing the singular includes the plural and vice versa;

(c) Words importing a gender include any gender;

(d) An expression importing a natural person includes any Government, partnership, joint venture, association, corporation or other body corporate and any governmental agency;

(e) A reference to any statute, regulation, proclamation, ordinance or by­ law includes all statutes, regulations, proclamations, ordinances or by­ laws amending, consolidating or replacing them, and are reference to a statute includes all regulations, proclamations, ordinances and by­ laws issued under that statute;

(f) A reference to a document includes an amendment or supplement to, or replacement or novation of, that document;

(g) A reference to a Party to any document includes that Party's successors and permitted assigns;

(h) Any reference to a "day", "week", "month" or "year" is a reference to a day, week, month or year in accordance with the Gregorian calendar;

(i) A "month" is a reference to a period starting on one day in a calendar month and ending on the numerically corresponding day in the next calendar  month  (and  reference  to  "months"  shall  be  construed accordingly) save that, where any such period would otherwise end on a day which is not a Business Day, it shall end on the next Business Day. If any such period starts on the last Business Day in a calendar month or if there is no numerically corresponding day in the month in which that period ends, that period shall end on the last day in that later month save as aforesaid;

(j) Any express statement of a right of a Party under this MoA/Agreement is without prejudice to any other right of that Party expressly stated in this MoA or arising at law;

(k) All appendices and schedules to this MoA/Agreement shall form an integral part of this MoA/Agreement; and

(l) No rule of construction shall apply to the detriment of any Party by reason of that Party having control and/or was responsible for the preparation of  this MoA/Agreement or any part thereof.

2. Objective of this MoA/Agreement


3. Scopes of MoA/Agreement

The Parties shall endeavour to assist and support each other in the collaboration for the following projects:-
(i) ............................................................,.....; and
(ii) joint participation in the ......................................


4. Financial Arrangement



5. Durations of the MoA/Agreement and Completion

5.1 This MoA/Agreement is deemed effective and/or commence on the date when the Parties enter and sign the Agreement, concurrent with the date of the Project start of the first activities (hereinafter referred to as the "Commencement Date") performed under the said Project, and shall continue for a period of ........................ from the date (hereinafter referred to as the "Completion Date"), unless extended by the concern of both Parties or unless terminated earlier according to the provision of the Agreement.

5.2 Renewal or Extension of Term

(a) Notwithstanding the foregoing, this MoA/Agreement may be renewed or extend by written notice of the Parties. The Term may be renewed or extended upon mutual understanding between the Parties through notice within one (1) month before the expiration of the Term herein provided or earlier completion of all the agreed activities under this Project, either Party may notify the other Party of its desire to further renew or extend the Term, whereupon the Parties may enter a further term subject to mutually agreeable conditions for such extension.

(b) The Parties shall negotiate in good faith (bona fide) in respect of any modification, variation or amendment to this MoA/Agreement for any Term renewed and extended, and any such modification, variation or amendment of this MoA/Agreement shall have legal effect and force only where the same has been reduced in writing and executed by the Parties.

6. Obligations of the Parties

In consideration of the covenants herein, the Parties agree that their respective obligations under this MoA/Agreement shall be as follows:

6.1  	UNIMAS's Obligations
		(i)
		(ii)
		(iii)

6.2.	xxxxxx's Obligations
(i)
		(ii)
		(iii)
7. Confidentiality

7.1 Neither Party shall at any time publish or, disclose to any third party, the contents of this MoA/Agreement or any Confidential Information of the other Party, acquired pursuant to this MoA/Agreement without the written consent of the other Party.

7.2 The Parties hereto acknowledge that in the event of any breach of this clause 3 by either Party, the disclosing Party may suffer substantial loss and damage which monetary damages cannot adequately remedy. The Parties acknowledge and agree that the disclosing Party shall be entitled to injunctive and other equitable relief in enforcing the obligations in this clause 3 in addition to all other remedies available to the disclosing Party in law.


8. Right To Publish

The data and information accruing from this MoA/Agreement, which are of academic importance for the enrichment of knowledge, may be published by UNIMAS in accordance with UNIMAS's policy.


9. Relationship of The Parties

Nothing in this MoA/Agreement shall be construed as establishing or creating a partnership or a relationship of master and servant between any of the Parties hereto or as constituting any party as an agent or representative of the other Party for any purpose or in any manner whatsoever.


10. Public Statement

Both Parties agree that no public statement shall be made on this MoA/Agreement, or in relation to any products, processes or inventions developed as a result of this MoA/Agreement unless approved first by both Parties.


11. Name, Official Emblem and Logo
11.1 Neither Party shall use, nor permit any person or entity to use the name, acronym, official emblem, logo, trade mark (or any variation thereof) or other Intellectual Property (hereinafter referred to as "Brand Materials") that is/are identified with or belongs to the other Party on any publication, document, paper, audio or visual presentation, or for publicity purposes.
11.2 Any use of the Brand Materials for the purposes stated in clause 12.1 above shall first obtain the written consent of the other Party and shall comply with all conditions set by the other Party on the use of its Brand Materials.


12. Termination

12.1 Expiration ofMoA/Agreement

(a) This MoA/Agreement shall automatically terminate, when the duration of the MoA/Agreement has expired on the expiry date, and in the event of any extension of the MoA/Agreement, expiry date shall be effective on the extended expiry period.

(b) Upon the expiry of the MoA/Agreement, UNIMAS shall notify the xxxxxx through written notice regarding the official expiry of the MoA/Agreement.

(c) Subject to 12.1 (b), on the expiry of the MoA/Agreement, both Parties agree that there shall be estopped from claiming any interest from the estopped MoA/Agreement.

12.2 Early Termination of MoA/Agreement
2

(a) Either Party may terminate this MoA/Agreement by giving THREE (3) months prior written notice to the other Party if it considers that no further purpose would be served by continuing with the Project. Party may only give such notice of termination, after full discussion and obtain approval form both Parties to terminate the MoA/Agreement.

12.3 Termination in the event of Default.

(a) Either Party may terminate this MoA/Agreement at any time by giving written notice to the other Party, in the occurrence of the event, at any time during the MoA/Agreement, if another Party commit any breach of its  obligations  under this Agreement ("The Defaulting Party") capable of remedy, the breach is not remedied within THIRTY DAYS (30) days, after other party ("The Aggrieved Party") identifying the breach and requiring its remedy.

13. Intellectual Property Rights 

13.1 The intellectual of property rights shall be enforced in conformity with the Malaysia laws, rules and regulations of the Parties and with agreements signed by both Parties.

13.2 The use of the name, logo and/or official emblem of any of the Parties on any publication, document and/or paper is prohibited without the prior written approval of either Party.

13.3 The Parties shall not by themselves or through any third Party, do any act which will infringe any of the other Party's Intellectual Property Rights.

13.4 Each Party shall be the owner of all and  any  existing Background Intellectual Property in existence at the date of this MoA/Agreement and subject to this MoA/Agreement each Party agrees not to use any of the Background Intellectual Property belonging to the other Party except for the purpose of this MoA/Agreement.

13.5 The Parties acknowledge that the Project Intellectual Property rights may arise from the implementation of the project.

13.6 Each Party grants the others a royalty-free, non-exclusive license for the duration of the Project to use its Background Intellectual Property for the sole purpose of carrying out the Project. No Party may grant any sub­ licence over or in respect of the other's Background Intellectual Property.

13.7. Each Party shall promptly disclose to the other(s) all Project Intellectual Property generated by it and each Party shall co-operate, where required, in relation to the preparation and prosecution of patent applications and any other applications relating to Project Intellectual Property.

13.8. For clarity purposes, the proportion of any Project Intellectual Property will only be determined by the Parties after the completion of the Project, taking into consideration the financial and technical contributions of the Parties  concerned  to  the  development  of  the  respective  Project Intellectual  Property  and  the  Parties  will enter  into a  separate Agreement pertaining the same.

13.9. Each Party is hereby granted an irrevocable, non-transferable, royalty­ free right to use all Project Intellectual Property generated in the course of the Project for academic and research purposes.

13.10. If any Party (the "Exercising Party") requires the use of Background Intellectual Property of any other (the "Other Party") in order to exercise its rights in the Projects Intellectual Property (whether solely or jointly owned) then, provided the Other Party is free to license the Background Intellectual Property in question, the Other Party will not unreasonably refuse to grant or delay g1·anting a license to the Exercising Party so that the Exercising Party may use such Background Intellectual Property for the purpose of exercising its rights in Projects Intellectual Property. The Exercising Party and the Other Party shall negotiate in good faith and agree on the reasonable terms for the grant of the license of the Other Party's Background Intellectual Property to the Exercising Party.

13.11. The use of the name, logo and/or official emblem of any of the Parties as the case may be, on any publication, document and/or paper is prohibited without the prior written approval of the respective Party.

13.12. The Parties hereby agree that all output resulting from the  Project (including asset and inventory) shall be remained in the possession of the respected Parties for the duration of two (2) years after project completion to allow for further monitoring or inspection (if necessary).

13.13. In the event UNIMAS and/or xxxxxxx intend to commercialize the New Intellectual Property, the Parties agree that a separate agreement shall be determined.

13.14. Party who fails to obey or breach the said provision, shall be liable for infringement under the intellectual property law which enforced by the Intellectual Property Corporation of Malaysia ("MylPO").

14. Liability And Indemnity

14.1 Except in cases of indemnity, fraud, wilful misconduct, death, bodily injury and damage to real property and tangible personal property for which liability shall not be excluded or limited, each party's liability to the other party under or in connection to this MoA/Agreement shall be limited to the amount of any direct loss or damages arising from the acts or omissions or otherwise breach of this MoA/Agreement by the breaching parties or its employees or agents.

14.2 Subject to the above paragraph and other than as expressly provided in this MoA/Agreement, in no event will either party liable to the other for:

(a) any loss of revenues, profits, contracts, business or anticipated savings;

(b) indirect  or  consequential  damages  whether  arismg  from negligence, breach of this MoA/Agreement or howsoever;

(c) loss of goodwill or reputation;

(d) wasted management or staff time; and /or

(e) any special or indirect or consequential loss, damage, cost or expense of any kind whatsoever and howsoever caused, suffered or incurred by a Party arising out of or in connection with this MoA/Agreement  whether or not such losses were within the contemplation of the Parties at the date of this MoA/Agreement.

14.3 TheParties acknowledged and agree that in the event ofa material breach of the  MoA/Agreement  by either Party, the non-defaulting Party shall endeavour to do all things as may reasonably be necessary to mitigate any losses that it maysuffer pertaining such breach.

15. Notices

15.1 Any notice given or served between the Parties under this MoA/Agreement shall be in writing and sufficiently given or served and shall be delivered by hand, by registered mail or by facsimile to the addresses of facsimile numbers specified below.

If to UNIMAS 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
Universiti Malaysia Sarawak
94300 Kota Samarahan, Sarawak

If to xxxxxxx
xxxxxx
(address of xxxxxxxx)

Attn:
Tel:
Fax:

Notice will be deemed given:
a) in the case of hand delivery, upon written acknowledgement of receipt by an officer or other duly authorised employee, agent or representative of the receiving Party;

b) in the case of posting, fourteen (14) days after the time of posting; and

c) in the case of facsimile, upon completion of transmission during the usual working hours of the Parties and transmitted with the receipt of the appropriate answer back or transmission contact report.

15.2 In the event of change of address occurring in respect of either Party aforesaid, the Party in question shall advise the other Party in writing of its new address to be used for the purposes of this Clause.

16. Governing law

This MoA/Agreement shall be construed and interpreted in accordance with the laws of Malaysia.

17. E-Communication
The Parties acknowledge and  agree that electronic communication is an acceptable method of communicating information between the Parties without having  to  communicate  the  same  on paper.  Any  communication  and subsequent electronic signature that has been sent or signed in the past, present, or future between the Parties will hold the same force and effect as a document signed and inked on paper.


18. Force Majeure

18.1 Save as provided in this Clause, in the event of the occurrence of an event of Force Majeure neither Party shall be liable whether by way of indemnity or otherwise to the other if it is unable to perform its respective obligations under this MoA/Agreement.

18.2 Either Party hereto shall notify the other in writing of the occurrence of any event of Force Majeure and of the cessation of such event.

18.3 In the event that the event of Force Majeure shall result in either xxxxxxxxxxxx or UNIMAS being unable to perform its obligations hereunder, the obligations of the Parties shall not be terminated but shall be suspended for a maximum of thirty (30) days during which the Parties hereto shall assess the damage or delay brought about by the Force Majeure and take all reasonable steps to mitigate any loss, damage, delay or interruption to their obligations under this MoA/Agreement and where it is still reasonable for xxxxxxxxxxx or UNIMAS to continue with the performance of its obligations under this MoA/Agreement, the Parties shall agree to new terms and conditions and in the event the Parties fail to agree to the new terms and conditions, this MoA/Agreement shall terminate.

18.4 Notwithstanding Clause 18.3, in the event that either of the Parties is of the opinion that the event of Force Majeure is of such degree of severity as to render the performance of their obligations under this MoA/Agreement as impossible  or impracticable such Party  may opt to terminate  this MoA/Agreement by written notice to the other specifying the date upon which the termination is to take effect.
19. Revision, Modification and Amendment

Either Party may request in writing a revision, modification or amendment of all or any  part of this MoA/Agreement.  Any revision, modification or amendment agreed to by the Parties shall be reduced in writing and shall form part of this MoA/Agreement. Such revision, modification and amendment shall come into effect on such date as may be determined by the Parties.  Any revision, modification and  amendment will not prejudice the  rights and obligations arising from or based on this MoA/Agreement prior or up to the date of such revision, modification or amendment.


20. Invalidity and Severability
If any provision of this MoA/Agreement is declared by any judicial or other competent authority to be void, illegal or unenforceable, it shall be deemed to be deleted from this MoA/Agreement and the remainder of the MoA/Agreement shall remain in full force and effect as if such provision had not originally been contained in this MoA/Agreement. In the event of any such deletion the parties shall negotiate in good faith in order to agree the  terms of a mutually acceptable and satisfactory alternative provision in place of the provision so deleted.

21. Dispute Settlement

21.1. If there is a dispute between the Parties, then:

(a) The Parties must discuss the dispute initially with a view to settling the dispute amicably; or

(b) If any dispute, controversy or claim under or arising out of this Agreement or the breach, termination or invalidity thereof shall be decided by arbitration in accordance with the Arbitration Act 2005 and in force Rules (formerly known as the "KLRCA Arbitration Rules") in the Asian International Arbitration Centre ('AIAC') in Kuala Lumpur. One (1) arbitrator shall be mutually appointed by the Parties and where the Parties are unable to agree on the appointment, it shall be appointed by the Director of AIAC. The language in the arbitration shall be English; or;

(c) In the  event the Parties are unable to agree on any settlement or arrangement, either Party may take the dispute to a court of law.

22. Waiver

No failure, delay or indulgence on the part of any  of the  parties to this MoA/Agreement relating to the exercise of any right, power, privilege or remedy provided under this MoA/Agreement shall operate as a waiver of such right, power, privilege or remedy nor shall any single or partial exercise of any right, power, privilege or 1·emedy provided in the MoA/Agreement be deemed as a waiver.

23. Assignment

Unless otherwise agreed in writing, both Parties shall not transfer or assign all or any of their rights, obligations, interests or benefits hereunder to any third party.



24. Stamp Duty and Disbursements

Stamp duty and any disbursements (if any) incurred in connection with this MoA/Agreement shall be borne and paid equally by the parties hereof.


25. Time

Time whenever mentioned in this MoA/Agreement shall be of the essence of this MoA/Agreement.
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IN WITNESS WHEREOF UNIMAS  and  XXX  hereunto have executed  this Memorandum of Agreement on the year and date first above written:


	SIGNED BY
for and on behalf of

UNIVERSITI MALAYSIA SARAWAK




…………………………………………….
Prof. Dr. Ahmad Hata Rasit
Vice-Chancellor
	SIGNED BY
for and on behalf of

XXXXXXX




…………………………………………….
(name)
(designation)


	In the presence of:





…………………………………………….
(name)
(designation)

	In the presence of:





…………………………………………….
(name)
(designation)






